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No. 13,254

United States Court of Appeals

For the Ninth Circuit

Henri F. Dale and Aribert LuVern
Dale,

Appellants,
vs.

Leo Preg,
Appellee.

BRIEF OF APPELLANTS.

This is an action to recover a certain portion of the

premises known as Lot One (1), Block Twelve (12),

City of Fairbanks, Alaska, which said premises were

deeded to appellants on the 10th day of November,

1950, and simultaneously therewith appellants exe-

cuted a mortgage on said premises to appellee to se-

cure the payment of the purchase price of Thirty

Thousand ($30,000.00) Dollars.

That at the same time appellants executed an agree-

ment to reconvey the said premises to appellee at any

time within two years from the date thereof.

That thereafter. and on the 13th day of November,

1950, a demand for re-conveyance was made by ap-

pellee. That within a few days thereafter the said



appellee was removed from Fairbanks, Alaska, to Chi-

cago, Illinois, by a one Mary Rasch, who purported

to be a niece of appellee. That at Chicago the said ap-

pellee was placed in a Salvation Army Home against

his will and consent.

Thereafter on the 23rd day of January, 1951, ap-

pellee's attorney instituted the action to compel the

reconveyance of said real property.

On the 21st day of March, 1951, appellants filed

their answer to appellee's Complaint and as an affirm-

ative defense did set out therein the allegations that

appellee did not desire to prosecute the said action

and did write a letter to the Clerk of the District

Court requesting the action be dismissed and at the

same time wrote a letter to Charles J. Clasby, his

attorney in fact, authorizing him to dismiss the said

action. (Page 13, T.R.)

Motion was then made by the said Charles J. Clasby

to strike Paragraphs I and II of said affirmative de-

fense, which motion was granted by the District Court.

(Page 27, T.R.)

Motion was then made by appellants for a rehearing

on Appellee's Motion to strike Paragraphs I and II

of the said affirmative defense of appellants' Answer,

the said motion being based upon the fact that certain

affidavits had been received from Edward W. Parlee,

an Attorney at Law of Chicago, and Aribert LuVern

Dale, one of the appellants herein. (Pages 21 to 27

inc., T.R.) This motion was denied by the Court.



Appellants then filed an Amended Answer to Ap-

pellee's Complaint, and as a Second Affirmative De-

fense setting up that the said agreement to reeonvey

did not confer upon appellee any power or privilege

to demand a reconveyance of said premises. (Page 14,

T.R.)

Appellee then moved to strike said Second Affirm-

ative Defense. (Page 60, T.R.)

Appellee also moved for Summary Judgment upon

the pleadings (Page 29, T.R.) which said motion was

supported by certain affidavits and exhibits attached

thereto.

That on the 14th day of December, 1951, the Court

granted said Motion to Strike, the Second Affirmative

Defense of Appellant's Amended Answer and Motion

for Summary Judgment (Page 61, T.R.) and entered

the Final Judgment and Decree therein on the 17th

day of December, 1951. (Pages 61-64, T.R.)

STATEMENT OF POINTS.

The appellants contend that the District Court erred

in the following respects

:

1. The Court erred in sustaining plaintiff's

Motion to Strike from Answer.

2. The Court erred in Denying defendants'

Motion for Rehearing on Plaintiff's Motion to

Strike from Answer.



3. The Court erred in Sustaining Plaintiff's

Motion to Strike the Second Defense contained

in Defendants' Amended Answer.

4. The Court erred in granting Plaintiff's

Motion for Summary Judgment and in entering

Summary Judgment against Defendants.

1. In respect to the first point relied upon, the de-

sires of the appellee in advising the Clerk of the Dis-

trict Court was a matter of great import and the con-

tinuance of the action against the express desires of

the appellee should have been accorded great weight

by the Court.

As the affidavit of Aribert LuVern Dale shows, the

appellants and appellee had been friends for a number

of years, during which time said appellants were ten-

ants of appellee in the premises which are the subject

matter of this suit.

The allegations of the affirmative defense to ap-

pellee's Complaint, which, by the way, was not veri-

fied by the appellee, interposed a matter upon which

evidence should have been introduced. The fact that

the appellee was taken from the City of Fairbanks,

without his consent and against his will, which put

him beyond the reach of the District Court and un-

available for appearance before that Court should re-

ceive consideration from this Court.

2. In respect to second point relied upon the Court

erred in overruling Appellants' Motion for Rehear-

ing on Appellee's Motion to Strike Paragraphs I and

II of Appellants' Answer to Appellee's Complaint.
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The affidavit of Edward W. Parlee, an attorney of

Chicago, Illinois who was present at the time the ap-

pellee signed the letter to the Clerk of the District

Court directing the Clerk to have the action dismissed

and also the letter to Charles J. Clasby, his attorney

in fact, to dismiss the action were received after the

Court had ruled on the Motion to Strike adversely to

Appellants. As Appellee's wishes in the matter were

concerned it should have been considered by the Court,

and the Court's failure to do so was in error. This

was a factor of the case upon which evidence should

have been heard upon the trial of the cause.

3. In respect to the third point relied upon by

Appellants, the Court erred in sustaining Appellee's

Motion to Strike the Second Affirmative defense con-

tained in Appellants' Amended Answer.

Nowhere in the said agreement to re-convey the

premises described in Appellee's Complaint (Page 6,

T.R.) is there any reference that would lead the Court

to conclude that a power had been granted Appellee to

demand the reconveyance of the said real property, but

to the contrary such power to reconvey was granted to

Appellants to reconvey within two years from the

execution thereof on the 10th day of November, 1950.

The pertinent part of said agreement is as fol-

lows: "that at anytime within two years from the

date hereof that they will reconvey to the said party

of the second part the premises, and that thereupon

the said party of the second part shall thereupon sat-

isfy the said mortgage * * *" No demand can be con-

strued therefrom.



The word "will" cannot be given the imperative

case as the word "shall" denotes. In other words the

Appellants "might", if they so desired, reconvey the

premises to Appellee and he "must" satisfy the mort-

gage given by Appellants and return the money paid

on said mortgage less the sum of $150.00 per month

which would be considered as rent of said premises.

4. The fourth point relied upon by Appellants is

that the Court erred in granting Appellee's Motion for

Summary Judgment, which motion was based upon the

affidavit of Charles J. Clasby. That the affiant therein

stated that no payments had been made on said mort-

gage, whereas the counter affidavits of the official of

the two Banks at Fairbanks conclusively showed that

the Appellants had paid thereon the sum of $2691.00.

Furthermore no tender had been made until near

the conclusion of the case before the District Court,

to-wit, on the 14th day of December, 1951. A docu-

ment purporting to be a tender and demand for recon-

veyance was made on the 29th day of November, 1951,

but no offer to return the money to Dales was con-

tained therein, and specifically stated that no money

was due the Appellants, whereas the said sum of

$2691.00 had been paid by Appellants many months

before.

At the time Summary Judgment was entered in

favor of appellee, there was a genuine dispute as

to certain facts which should have been tried by the

Court or a Jury.

As was said by the Supreme Court in the case of

Associated Press v. United States, 65 S.C.R. 1416:



" Summary judgments should not be rendered

where there are genuine disputes of facts on ma-
terial issues",

and

"This rule should be cautiously invoked to the end
that parties may always be afforded a trial where
there is bona fide dispute of facts between them."

In Duehler Metal Furniture Co. Inc. v. U. S., 149

Fed. (2d) 130, the Court said:

Trial judges should exercise great care in granting

Motions for Summary Judgment. A litigant has the

right to a trial where there is the slightest doubt as

to the facts and denial of the right is reviewable. Such

a judgment, wisely used, is a praiseworthy time saving

device. But, although prompt dispatch of judicial busi-

ness is a virtue, it is neither the sole nor the primary

purpose for which Courts have been established. De-

nial of a trial on disputed facts is worse than delay.

The District Courts would do well to note that time

has often been lost by reversals of Summary Judg-

ments improperly entered.

A Motion for Summary Judgment will not be

granted when an issue of fact is to be tried.

Boerner v. U. S:, 26 Fed. Supp. 769

;

Ottinger v. Gen. Mtrs. Corp., 27 Fed. Supp.

508;

Phoenix Hdw. Co. v. Paragon Paint, 1 Fed. R.

Dec. 116;

U. S. v. Charles, 1 Fed. R. Dec. 121;

U. S. v. Curtiss Aeroplane Co., 147 Fed. (2d)

639.
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If an answer raises a genuine and material issue of

fact, summary judgment may not be granted no matter

how it may be supported by affidavits.

Kent v. Hamlin, 35 Fed. Supp. 836.

A Motion for Summary Judgment is not to be taken

as a convenient substitute for a trial on the merits.

Anier. Opt. Co. v. New Jersey Opt. Co., 58 Fed.

Supp. 601;

U. S. ex rel. Ryan v. Broderick, 59 Fed. Supp.

189, affirmed 150 Fed. (2d) 1023.

On Motion for Summary Judgment every doubt

should be resolved against the moving party.

Gonzales v. Tidtman, 58 Fed. Supp. 858.

Under this rule (56) it is not the intention that a

case should not be tried by affidavits as a substitute for

trial in open court.

Chemical Foundation v. Cyclops Steel Corp., 2

Fed. R. Dec. 283.

CONCLUSION.

Appellants submit that from the Transcript of

Record on file herein and the foregoing brief that

the Summary Judgment of the District Court should

be reversed with instructions to grant a trial upon the

issues joined by the pleadings.

Dated, Fairbanks, Alaska,

June 7, 1952.

Respectfully submitted,

Warren A. Taylor,

Attorney for Appellants.


